Investing in India

Prefatory 

India is the world's largest democracy and the 7th largest country in the world. It is the 5th largest economy in terms of purchasing power parity (though recent studies argue it is the 3rd largest economy in terms of purchasing power parity). The investment policies of India provide a somewhat transparent, predictable and secure environment for foreign private investment. India has an independent judiciary, a strong legal and accounting system and skilled manpower. The use of English as the principal language of business and administration is an added advantage. These factors assist international transactions in the Indian business environment.

A closed business environment earlier regulated the Indian economy along with a licence system and high tariff barriers. In July 1991, sweeping reforms were introduced which despite repeated change of governments have continued successively. Substantial changes have since taken place to further liberalise the economy and ease foreign investments.

I. INDIA - Facts & Figures 

Concise Data

	Land Area
	3.29 million square kilometres

	Capital
	New Delhi

	Government
	Democratic, Parliamentary

	Political System
	India is a republic with a federal structure. The 1950 Constitution provides for a parliamentary system of Government with a bicameral parliament and three branches: the legislature, executive and judiciary

	Judicial System
	Independent judiciary, comprising the Supreme Court, which is the apex judiciary authority, High courts in every state and lower courts at the district / town levels

	Population
	Over 1 billion

	International Airports
	New Delhi, Mumbai (erstwhile Bombay), Chennai (erstwhile Madras), Kolkata (erstwhile Calcutta), Thiruvananthapuram (erstwhile Trivandrum), Bangalore, Kochi and Calicut

	Major Ports of Entry
	Calcutta, Chennai, Cochin, Kandla, Kochi, Mormugao, Mumbai, New Mangalore, Paradip, Tuticorin and Vishakapatnam

	Climate
	Mainly tropical with temperature ranging from 10-40 degree Centigrade in most parts of India

	Time Zone
	GMT +5½ Hours

	Currency Unit
	Indian Rupee (‘Rs.’ or ‘INR’)

	Exchange Rate
	INR48.95 / US$ (May 2002)


II. Legal & Regulatory Framework for Foreign Investment into India 

One of the main objectives of the Government's economic policy is directed upon promoting, inter alia, foreign direct investment (‘FDI’). There exists a strong political consensus on the economic liberalisation policies at the central and state government levels. These investment policies promote opportunities for foreign investors.

Some of the sectors in which reforms are being progressively implemented are investment licensing, prices and distribution control, import and export control, exchange control and tax reforms particularly of indirect taxes.

As a part of the economic reforms programme - policy and procedures governing foreign investment and technology transfer have been significantly simplified and streamlined. Today, FDI is freely allowed in practically all sectors including the services sector, except where the existing and notified sectoral policy does not permit FDI beyond a ceiling.

FDI can be approved either through the Automatic Route, i.e., investments that are within the parameters provided under the New Industrial Policy 1991 (‘NIP’) under powers delegated to the Reserve Bank of India ('RBI'), which is the exchange management authority of India, or by the Government of India (‘Government’) as the case may be.

Government approvals are accorded on the recommendation of the Foreign Investment Promotion Board ('FIPB'), chaired by the Secretary, Department of Industrial Policy and Promotion, Ministry of Industry along with the Union Finance Secretary, Commerce Secretary, and other key Secretaries of the Government as its members.

Foreign companies / investors proposing to invest under the "automatic approval" route do not require any government approval; provided the proposed foreign equity is within the specified ceiling and the requisite documents are filed with the RBI within the stipulated time. The automatic route encompasses proposals that satisfy the conditions laid down under the investment policies of the Government.

Legal Framework
· New Industrial Policy (‘NIP’): This policy provides for the guidelines for FDI into India, transfer of technology and related issues. The NIP provides for FDI through two routes: automatic approval route and FIPB route. 

The automatic approval route is detailed under the Regulations under FEMA1999. Under the automatic approval route for FDI into Indian companies, a foreign investor may invest via share purchase, incorporating a wholly owned subsidiary with foreign subscribers, etc. without any prior approval from any regulatory authority. After shares are transferred, an intimation of share transfer is required to be provided to the RBI within the stipulated time period.

As regards the FIPB route, certain specified items / activities (referred to as "List A items" in the Manual defined hereinafter) require prior approval from the Government of India through the Foreign Investment Promotion Board (‘FIPB’) and certain other specified items / activities (referred to as "List B items") require FIPB approval beyond a specified cap on investment.

· Foreign Exchange Management Act 1999 (‘FEMA1999’): The objective of this statute is to facilitate external trade and payments and for promoting the orderly development and maintenance of foreign exchange market in India as well as matters relating to automatic approval for FDI. The RBI is the regulatory authority under this statute. The statutory basis for foreign exchange management is the FEMA1999, and the rules, regulations, notifications, directions or orders are made or issued thereunder by the Government of India and the RBI. The Foreign Exchange Management Manual (‘Manual’) is a compendium of various regulations, statutory directions, guidelines, administrative instructions, explanatory notes, etc. of FEMA1999 issued by the RBI from time to time. 

· The (Indian) Companies Act, 1956 (‘CA1956’): The basic legislation that governs corporate entities such as companies, trading or other corporations, in India is the (Indian) Companies Act, 1956 ('CA1956'). The earlier Indian Companies Act, re-codified in 1956 was based on the UK Companies Act of 1948. The Act has since been adapted to the needs of the Indian market. 

III. Business Considerations, Corporate Law & Related Issues 

Wholly Owned Subsidiaries

The shares of a company incorporated in India are held almost entirely by the foreign parent company and this entity is referred to as a wholly owned subsidiary. Many companies prefer to set up a wholly owned subsidiary as this enables total management control.

Joint Ventures
A common mode of establishing business in a foreign business environment is joint ventures. Roadblocks occur due to, inter alia, ill definition of roles and responsibilities. On the other hand, a local Indian partner facilitates knowledge of Indian markets, cultures and business environment that enables better understanding and success in business. Joint ventures may be financial or technical and should be recorded in an appropriate agreement.

Forms of joint venture include - Greenfield projects, take-overs or strategic alliances with existing Indian companies.

While routing investments, consideration may be given to re-routing investments through third countries depending upon the double taxation agreements that India may have with third countries.

Other Business Entities
The other business entities that may be considered depending upon the scope of activities envisaged are liaison / representative office, branch office and project / site office. These entities are specifically provided for under FEMA1999. The entities differ in the scope of activities as well as repatriation of funds permitted under the legal and regulatory framework of India.

Corporate Law
The different kinds of companies contemplated under the CA1956 are:

· Chartered companies 

· Statutory companies 

· Registered companies 

· Limited (by shares or guarantee) public or private companies 

a. By shares 

b. By guarantee 

· Registered companies 

· Unlimited companies (public or private) 

· Holding and subsidiary companies 

· Government companies 

· Foreign companies 

The two primary documents regarding an Indian company is the Memorandum of Association (‘MoA’) and the Articles of Association (‘AoA’) being the other.

The MoA is the charter of a company. The MoA controls the business conduct of the company through its objects clause and the company can function only within the limits set by the MoA. Apart from the main objects, there are objects incidental and ancillary to the attainment of the main objects and other objects. Some legislation requires specific objects to be included in the MoA. For instance, Section 15A(2) of the (Indian) Electricity (Supply) Act, 1948 (Objects, Jurisdiction, etc. of Generating Companies) stipulates that a generating company should contain objects as provided in that Act.

The AoA are the internal statutes of a company that regulate the internal affairs and management of a company. It regulates the relations between the company and its shareholders and relations between the shareholders and the management. The company may in a general meeting alter the articles by special resolution.

Offences by companies
Generally, if the person committing an offence is a company, the company as well as every person in charge of, and responsible to the company for the conduct of its business at the time of the commission of the offence is deemed to be guilty of the offence and is liable to be proceeded against accordingly.

Hiring Of Foreign Technicians
Subject to guidelines, no permission is necessary for hiring foreign technicians and no application needs to be made to the Government for this purpose, whether or not the hiring of foreign technicians is under an approved collaboration agreement. 
Transfer of Foreign Technology
The NIP provides for payment of royalty and / or lumpsum fee for technology licences / transfers. Automatic approval to industries is accorded for foreign technology agreement involving specified parameters.
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